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The European Securities and Markets Authority (“‘ESMA”) has issued a consultation on draft guidelines
(“Guidelines”) on the use in funds’ names of ESG or sustainability-related terms.

The consultation is published in the context of sharp growth in investor demand for investment funds that
incorporate ESG factors, which is expected to continue in the future. ESMA notes that this increasing
demand with the effective application of existing criteria for sustainability such as the EU Taxonomy has
let to concerns in ESMA, particularly in relation to the risk of greenwashing.

ESMA is of the view that funds’ names should be supported in a material way by evidence of sustainability
characteristics or objectives that are reflected fairly and consistently in the funds’ investment objectives
and policy. In its supervisory briefing issued in May 2022, ESMA provided some principles-based guid-
ance for funds’ names with ESG and sustainability-related terms. This consultation goes further and the
Guidelines are intended to complement the guidance already published. ESMA notes similar initiatives to
those proposed in the Guidelines have been proposed in the US and the UK.

ESMA is now seeking stakeholders’ view on the introduction of quantitative thresholds for the minimum
proportion of investments sufficient to support the ESG or sustainability-related terms in funds’ names.
ESMA has proposed:

= a quantitative threshold of 80% for the use of ESG related words;

= an additional threshold of 50% for the use of “sustainable” or any sustainability-related term, as
part of the 80% threshold;

= the application of minimum safeguards to all investments for funds using such terms (exclusion
criteria based on the exclusion criteria applicable to Paris-aligned Benchmarks in the Level 2
measures adopted under the Benchmark Regulation); and

= additional considerations for specific types of funds (index and impact funds). ESMA suggests
that funds using the word “impact” or “impact investing” or any other impact-related term in their
name should meet the proposed thresholds and additionally make investments with the intention
to generate positive and measurable social and environmental impact alongside a financial return.
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https://www.esma.europa.eu/sites/default/files/library/esma34-472-373_guidelines_on_funds_names.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-45-1427_supervisory_briefing_on_sustainability_risks_and_disclosures.pdf

The consultation paper notes that the SFDR does not contain any specific instruction for how derivatives
are to be treated in disclosing the minimum proportion of investments used to meet the environmental or
social characteristics or sustainable investment objectives in the Annexes. ESMA is seeking views as to
whether derivatives should have a specific calculation method for the purpose of calculating the naming
thresholds indicated in the Guidelines.

The guidelines would apply from three months after the publication of their translations on the ESMA
website. A transitional period of six months is proposed for those funds launched prior to the application
date. The deadline for responses is 20 February 2023. The final guidelines are expected to be issued
by Q2 / Q3 2023.
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Please get in touch with your usual Asset Management and Investment Funds Department contact or any
of the contacts listed in this publication should you require further information in relation to the material
referred to in this update.

Full details of the Asset Management and Investment Funds Department, together with further updates,
articles and briefing notes written by members of the Asset Management and Investment Funds team, can
be accessed at www.matheson.com.
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This Matheson LLP (“Matheson”) material contains general information about Irish law and about our legal services. This material is not intended
to provide, and does not constitute or comprise, legal advice on any particular matter and is provided for general information purposes only.
You should not act or refrain from acting on the basis of any information contained in this material, without seeking appropriate legal or other

professional advice.
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